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Patrick and Margie McCoid, 6004 43™ Avenue NW, Gig Harbor, WA 98335-8148

Patrick McCoid, 1020 South goud Street, Tacoma, WA 98408-2809

Joel, Deana, and Jennifer Johansen, 1313 South 83" Street, Tacoma, WA 98408-2826

Christian Robertson, 1307 South 83™ Street, Tacoma, WA 98408-2826

Craig Deaver & Jennifer Caldwell, CES NW Inc., 310 29" Street NE Suite 101,
Puyallup, WA 98372-6803
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Tacoma-Pierce County Health Dept., SEPA / SEPA@tpchd.org

WA Office of Archaeology & Historic Preservation, Gretchen Kaehler / Gretchen.kaehler@dahp.wa.gov
Pierce Transit, Tina Vaslet / tvaslet@piercetransit.org

Clerk’s Office, City of Tacoma (Nicole Emery)

Legal (Jeff Capell)

Tacoma Power (Dan Reed)

Tacoma Water, Water Distribution (Jesse Angel)
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Planning and Development Services Department, City of Tacoma (Peter Huffman)
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OFFICE OF THE HEARING EXAMINER
CITY OF TACOMA
CW1, LLC AND SAVORN HIM, HEX 2016-027 (LLU16-0087)
(“SHERIDAN COURT”)
Applicants for
Preliminary Plat
Approval,
AND
CW1, LLC AND SAVORN HIM,
Appellants,
V.
CITY OF TACOMA,
PLANNING AND DEVELOPMENT
SERVICES DEPARTMENT,

Respondent.

The public hearing for the Sheridan Court Preliminary Plan and a State
Environmental Policy Act (SEPA) ' appeal on the project came before PHYLLIS K.
MACLEOD, the Hearing Examiner for the City of Tacoma, Washington, for hearing on
October 20, 2016, December 8, 2016, and January 4, 5, 9, and 10, 2017. At hearing, the
Applicants for preliminary plat approval and Appellants for the related SEPA appeal, Savorn
Him and CW1, LLC (CW1), were represented by Martin Burns, Martin Burns Law, PLLC.
Respondent City of Tacoma was represented by Deputy City Attorney Jeff H. Capell. A

number of interested citizens appeared at the October 20, 2016, and December 8, 2016,

! RCW 43.21C, State Environment Policy Act.

FINDINGS OF FACT’ aH ’ G’ N A L Office o(;:htye(;tl‘;f: mIzilxaminer
CONCLUSIONS OF LAW, ;

Tacoma Municipal Building

. (i 747 Market Street, Room 720
AND DECISION ! Tacoma, WA 98402-3768
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hearings to present testimony on the proposed preliminary plat.

Witnesses were sworn and testified. Exhibits were admitted and reviewed.
Arguments were presented by the parties and considered.

From the evidence in the hearing record, the Hearing Examiner enters the following:

FINDINGS OF FACT:

1.  Property owners Savorn Him and CW1 are proposing a project to subdivide two
parcels of land into 26 individual lots for single-family dwelling construction. The project
site is comprised of two parcels located to the east of South 83™ Street near South Sheridan
Avenue. The western parcel, addressed as 1210 South 83" Street, is owned by Him and the
eastern parcel, addressed as 1027 South 84" Street, is owned by CW1. The eastern parcel is
referred to in some of the documents in this case as the Tungsvik property, which is a
reference to a prior owner. The parcel numbers involved are 0320321222 (western parcel)
and 0320321073 (eastern parcel). Ex. I.

2.  The site is zoned “R-2” Single-Family Dwelling District and has carried that
designation since zoning was initially adopted for the City of Tacoma in 1953. The property
is also within the South Tacoma Groundwater Protection District. The City’s Comprehensive
Plan designates the site as a Parks and Open Space area. The surrounding area is similarly
zoned for residential use and contains a number of existing single-family dwellings. The site
is west of the nearby Baker Middle School, although private property developed with homes
separates the proposed subdivision and the school. Ex. / .‘ The area to the north contains

some undeveloped area that could be improved in the future. Lawrence Testimony,

FINDINGS OF FACT, City of Tacoma
Office of the Hearing Examiner
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Kinlow Testimony,; Deaver Testimony.

3.  The site is currently undeveloped and contains no structures. The topography is
slightly concave with a low spot near the center of the property. Historical photos of the area
show a number of conditions have existed on the site over the span of the last 80 or more
years. Early aerial photographs show farming on the property during the 1930s. Ex. 32, p 7.
In the 1970s, the property appears to have standing water or ponds in more than one location.
Ex. 38. Photographs from the 1990s show the western parcel in a disturbed condition with
vegetation removed and grading occurring. The 1990s photographs do not show a similar
state of disturbance on the eastern parcel. Ex. 32, p. 7. In 2002, the aerial photograph in
evidence shows the western site with limited vegetation and some disturbance. The eastern
site also contains evidence of some disturbance. By 2012, the aerial photographs show
ditches and roads on portions of the western site, together with some vegetation. The eastern
parcel has significant vegetation in the 2012 photographs. Ex. 32, p. 7.

4.  Testimony from long-time neighbors established that a prior owner of the
western parcel placed large amounts of fill and concrete rubble on the property during the
1990s. P. McCoid Testimony; M. McCoid Testimony,; J. Johansen Testimony, D. Johansen,
Exs. 19 and 20. The native soil on the western parcel is not located within the first 15 feet of
the surface, as demonstrated by the test holes dug to that depth that terminated in fill material.
Wambach Testimony; Ex. 38, p. 11. The soils on the eastern parcel contain original soil

material and have not been extensively filled. Palazzi Testimony.

SAAHING ALY FACT’ Office o?ih);(g;?ic:: ];(aminer
CONCLUSIONS OF LAW, Tacoma Municipal Building
AND DECISION =8 747 Market Street, Room 720
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5.  Asearly as the 1931 aerial photograph, a ditch is visible on the property. For
the majority of the documented history on the site, a drainage ditch has run from the terminus
of South 83" Street east to a north-south ditch that spans the western parcel. The north-south
ditch currently runs south to a City storm drain located near the southeast corner of the
western parcel (Him property). Ex 36. The City holds a sewer easement through this north-
south ditch area. Ex. 26. In addition, the City has been maintaining the drainage ditch on the
site that is associated with the storm drain. Schuler Testimony.

6. The overall site for the preliminary plat is approximately 3.99 acres in size. The
Applicants’ plans include an average lot size of 5,303 square feet and a minimum lot size of
4,500 square feet. The project density would be 6.52 units per acre, which meets the
applicable density standards. Access to the subdivision would be via a new 52-foot wide
public street and cul-de-sac extending from the end of South 83rd Street, which is currently at
the western boundary of the site. Some of the lots within the proposed subdivision would be
served by 20-foot wide shared accessways. One of the 20-foot wide accessways would
extend north in alignment with a portion of a 52-foot wide access easement on property to the
north. Ex. 34B.> This property to the north has some existing improvements, but it is a site
with potential for future development. The Applicants also submitted a traffic study for the
project which was approved by the City. Ex. 13; Deaver Testimony; Lawrence Testimony,

Kammerzell Testimony.

2 The Applicants modified the configuration of the preliminary plat during the course of the extended hearing.
The final configuration submitted to the City for consideration is depicted in Ex. 34B. Earlier configurations are
also included in the evidentiary record at Ex 12, Ex. 24, Ex. 25, Ex. 34, Ex. 344, and Ex. 36.

I PLISINE-5/ O FACT’ Office o(f::l?e(;-tlja??:: }i:lxaminer
CONCLUSIONS OF LAW, Tacoma Municipal Building
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7. The proposed plat originally included a stormwater pond; however, the current
design proposes low impact development strategies to manage stormwater. The streets and
hard surfaces will be constructed with pervious pavement and roof drainage will be directed
to infiltration systems. If the final plans are unable to meet low impact development
standards, the project will revert to using a stormwater pond. The subdivision would be
served by public utilities including water, sewer, and power. Deaver Testimony.

8.  The general area of the project site is depicted on National Wetland Inventory
maps as a palustrine, unconsolidated bottom, permanently flooded, excavated (PUBHXx) and a
palustrine, scrub-shrub, seasonally flooded (PSSC) wetland. Ex. 28, p. 2. The City of
Tacoma Wetland Inventory also identifies a wetland area within the project site. /d. Several
prior wetland reports and delineations have documented wetlands on the project site.
Brenner Testimony; Kluge Testimony; Exs. 22, 28. At a pre-submission conference with the
Applicants, the City indicated that known wetlands existed on the site and that a Wetland
Development Permit would be needed to pursue a subdivision on the property. Brenner
Testimony; Ex. 21. The Applicants dispute the presence of a wetland and chose to pursue the
unusual route of filing for preliminary plat approval without undertaking the process set forth
in Tacoma Municipal Code (TMC) 13.11. Magoon Testimony.

9.  The City of Tacoma conducted a State Environmental Policy Act (SEPA)
review of the proposed subdivision which resulted in the issuance of a Mitigated
Determination of Nonsignificance (MDNS). Ex. A-1. The mitigation measures required by

the MDNS addressed two topics: (1) wetlands and (2) street and pedestrian connectivity. The

FINDINGS OF FACT, City of Tacoma
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wetland condition states:

Water & Recreation:

¢ Due to the presence of wetlands on the property, the applicant
will be required to obtain a Wetland Development Permit in
accordance with TMC 13.11. Modification to the proposed plat
layout, including a reduction to the number of lots may result
through review and issuance of the Wetland Development
Permit.

Ex. A-1. The project proponents dispute the presence of wetlands on the project site and

appealed the MDNS to challenge this mitigation condition.
The SEPA mitigation requirements related to traffic state:

Traffic:

e Due to the presence of a 52-foot wide easement to the north and
the possibility to connect to South 82™ Street, the applicant shall
provide a 52-foot wide easement or right-of-way dedication in
place of Lots 9 and 10 in order to allow for a future street
connection to the north.

e The cul-de-sac shall be extended to the easterly edge of the site in
order to allow for a future road connection to 1020 South 82
Street and/or 8308 South “J” Street. A pedestrian pathway with
gate shall be included with the cul-de-sac connection to allow for
a future pedestrian connection to serve South “J” Street and
Baker Middle School.

Ex. A-1. The Applicants contest the traffic related conditions of the MDNS and included the

connectivity issues in their SEPA appeal.

10. The City has an enforcement history on this parcel involving the current owners

of the property. In December 2014, the City conducted an inspection of the Savorn Him
property and identified violations on the site. The inspection documents contain very

detailed limiting conditions governing work on the site necessary to remedy the violation.

FINDINGS OF FACT, City of Tacoma
Office of the Hearing Examiner
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The report specifically states that the area contains a wetland and that only grasses or
blackberries within a 20-foot fire break can be cut. Ex. A-4. The City again contacted the
western parcel owner Savorn Him regarding a code violation on the site in December 2015.
The violation apparently related to overgrown vegetation and accumulated trash on the site.
Ex. A-3. The property owners in this case suggest that the use of mechanized equipment on
the site after the December 2015 Notice of Violation was done in an effort to comply with the
City’s violation notice; however, the City’s communication limited the permissible activity
due to the presence of wetlands on the site. Ex. A-5. When the City became aware of
mechanized equipment being used on the site without any permit, an inspection was
performed that led to issuance of a Stop Work Order on September 8, 2016. Harteau
Testimony; Ex. 18. A Notice of Violation followed dated September 15, 2016. The Notice of
Violation cited the owners for conducting mechanical clearing, grading, filling and
dewatering of a wetland without a permit. Id. Inspector Harteau observed significant
dewatering of the area that was occurring when he visited the site, initially in February 2016,
together with clearing and grubbing without a permit. Harteau Testimony.

11. The City maintains that the proposed development site contains wetlands and
that a process under the Critical Areas Preservation Ordinance, codified in Chapter 13.11 of
the TMC, is required to verify the nature and extent of the wetlands before the configuration
of any plat on the property can be properly evaluated. The Applicants contend that there are
no wetlands presently on the property and that the design they have proposed, which includes

development of all of the land on the two parcels, is appropriate. The presence or absence of

FINDINGS OF FACT, City of Tacoma
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wetlands on the site is a critical finding in resolving the SEPA appeal and determining
whether the proposed plat meets governing standards. The integrated nature of the
development across the property lines of the parcels dictates an analysis of the entire site as it
relates to wetlands. While the Applicants provided separate wetland reports for the western
parcel and the eastern parcel, the plat extends fully across both properties. Ex. 34B.
WETLANDS

12. Several different owners of the two parcels have contacted the City over the
years to explore what types of development would be permissible on the site. Kluge
Testimony. In connection with some of these efforts, owners have submitted wetland reports
to the City. Formal records indicate that a wetland was identified on the project site as early
as 1993, when a wetland delineation and City verification was performed on an adjacent site.
The identified wetland extended onto the subject properties. In 1998, a wetland extending
onto the site was delineated by wetland biologist Wes Jennings. The wetland report was
verified by City of Tacoma Senior Environmental Specialist Karla Kluge. Kluge Testimony;
Brenner Testimony; Ex. 21. Ms. Kluge visited the site in 1999 in connection with filling that
was being conducted on the site. She observed a wetland on the western parcel that included
ponding and hydrophytic plants. The filling at the time of her visit was confined to an area
outside the wetland buffer, so a violation was not issued. Kluge Testimony. In 2002, a
wetland delineation involving the area was prepared by Wes Jennings in connection with a
proposed single-family residence on an adjacent parcel. The delineation included a wetland,

a portion of which extended onto the western parcel. Brenner Testimony. During the period

FINDINGS OF FACT, City of Tacoma
Office of the Hearing Examiner
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2001 to 2003, a prior owner, George Meeks, obtained a wetland report prepared by wetland
biologist Mark Heckert discussing fill violations and identifying wetlands in an effort to
determine what type of development could occur on the site. Ex. 28. Category III wetlands
were identified and utilizing the applicable buffer, it appeared that two to three homes could
be developed on the site. Kluge Testimony. In 2003-2004, the property owner George Meeks
came to the City to discuss the possibility of creating a wetland mitigation bank on the
western parcel. After receiving information on the topic, the project was not pursued. Kluge
Testimony. In 2005, the owner of the eastern parcel hired wetland biologist James Mitchell
to perform wetland investigations on the site. Mr. Mitchell contacted the City regarding
proposed hydrological monitoring on the site to determine the location of the wetland edge
on the property. A hydrology study was completed and a formal wetland delineation was
subsequently approved for the site in 2006. Kluge Testimony,; Ex. 21. In 2015, at a scoping
conference regarding the property, Savorn Him submitted a wetland report prepared for the
western parcel by H & S Consulting. The report identified wetlands on the western parcel
extending across the property lines to the north and east. Ex. 22; Brenner Testimony.

13. City records indicate that the drainage catch basin was installed at the site in
1982. The records further show that the upstream pipe diameter was 15 inches and the
elevation was 315 feet. Ex. 38, p.5. Current photographs of the catch basin show a 10-inch
PVC pipe above the 15-inch diameter pipe. Id. In 2004, only the PVC pipe was visible and

it was located near the bottom of the ditch. Ex. 41, p. 4. Photographs of the site from 2004

3 The Appellants contend wetland reports that were prepared more than five years ago are not relevant. While
such reports are not binding without updating, they do provide relevant historic information about conditions on
the site at various points in time.

FINDINGS OF FACT, City of Tacorna.
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and similar photographs from 2016 show the ditch has been excavated to a significantly
deeper and wider configuration since 2004. Ex.41, p. 4. Excavation exposed the larger 15-
inch pipe that was at a lower depth and was not visible in 2004. This photographic evidence
is buttressed by the testimony of Karla Kluge who was on site at both times and noted a
significant alteration of the ditch. Kluge Testimony. The City representatives on the site in
the winter and fall of 2016 stated that the conditions reflected a recent change in the ditch
because the sidewalls of the ditch were steep and lacked vegetation. Palazzi Testimony;
Schuler Testimony. This testimony regarding recent modification of the ditch was
unrebutted. Ryan Williams of CW1 acknowledged that he had equipment on the site in 2016
to remove debris and clean out the ditch. Williams Testimony.

14. During a January 2016 response to a complaint on the property, Mark Schuler of
the City’s Environmental Services visited the site and observed that additional ditches had
been excavated on the property. The new ditches did not appear on the City’s records. At
least three new ditches had been created and were actively draining during his visit, even
though it was not raining. Schuler Testimony.

15. The expert witnesses in the case agree that the standards for identifying
wetlands on a site rely on three factors: (1) the presence of hydric soils, (2) the presence of
hydrophytic vegetation, and (3) the presence of wetland hydrology. This standard is in
keeping with the definition within the TMC which states:

Wetlands. Areas that are inundated or saturated by surface water or
groundwater at a frequency and duration sufficient to support, and that

under normal circumstances do support, a prevalence of vegetation
typically adapted for life in saturated soil conditions. Wetlands

FINDINGS OF FACT, City of Tacoma
Office of the Hearing Examiner
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generally include small lakes, ponds, swamps, marshes, bogs, and
similar areas. Wetlands do not include those artificial wetlands
intentionally created from non-wetland sites, including but not limited
to irrigation and drainage ditches, grass-lined swales, canals, detention
facilities, farm ponds, and landscape amenities if routinely maintained
for those purposes. Wetlands do not include those wetlands created
after July 1, 1990, that were unintentionally created as a result of the
construction of a road, street, or highway. However, wetlands do
include those artificial wetlands intentionally created to mitigate
conversion of wetlands.

TMC 13.11.900.W.*

16. All of the wetland biologists also agreed that the primary source document for
wetland analysis in this area is the U.S. ARMY CORPS OF ENGINEERS, REGIONAL SUPPLEMENT
TO THE CORPS OF ENGINEERS WETLAND DELINEATION MANUAL: WESTERN MOUNTAINS,
VALLEYS, AND COAST REGION (2010)(2010 REGIONAL SUPPLEMENT). Ex. 23. Other
publications such as the 1987 U.S. ARMY CORPS OF ENGINEERS MANUAL and the WETLANDS
REGULATORY ASSISTANCE PROGRAM (WRAP) publications issued by the U.S. Army Corps of
Engineers also contain recognized standards for evaluating wetland sites and set forth
established field methodologies. Ex. 21, Attachment 1.

17. In support of the contention that no wetlands exist on the site, the owners
present the reports of Curtis Wambach. Ex. 12; Ex. 14; Ex. 32; Ex. 40. Mr. Wambach is a
biologist with significant experience investigating wetlands and performing field
observations and testing. Wambach Testimony. Mr. Wambach concluded that neither of the

two parcels contain wetlands at this time. He found that the indicators for hydric soils and

* The Appellants have suggested that the lowest areas on the site are ditches and that ditches are not
considered wetlands under TMC 13.11.900.W. The City has correctly indicated that when a ditch runs through
a wetland, the ditch alone is not the wetland but it is part of the existing wetland feature. Kluge Testimony.

FINDINGS OF FACT, . City of Tacoma
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hydric vegetation were lacking on the site. He then performed a hydrology study that
concluded that the sites lacked wetland hydrology. Ex. 4.

18. As to the hydric soils indicator, Mr. Wambach encountered only fill material on
the western site. On the eastern site he did acknowledge the presence of organic soils in the
upper 20 or more inches of the soil, but he attributed it to past farming on the site. He
reasoned that the organic material had been tilled into the soil as a part of farming on the site
in the past. He did not concede that the organic soil was hydric soil or that it was evidence of
a wetland on the site. Wambach Testimony, Ex. 14; Ex. 38, Ex. 40.

19. The City contracted with soil scientist Lisa Palazzi to look at the soils on the
project site to determine whether hydric soils were present. Ms. Palazzi took samples from
two test holes on the eastern parcel. The soils were organic. The soil samples were
transmitted to a testing laboratory where they yielded test results of 52.6 percent organic
material between 0 and 24 inches of the surface and 46.7 percent organic material between 24
and 30 inches of the surface. Palazzi Testimony. This level of organic material results in
characterization as a histosol, which is a form of hydric soil. Ms. Palazzi testified that the
soils she sampled were formed in place and were not the result of organic material or
compost being tilled into the soil many years ago. She opined that any additive material
would have degraded in a much shorter period of time.> Palazzi Testimony.

V4

VZa

’ The parties gave detailed testimony about the methodology and results of a chemical test utilizing alpha,
alpha-dipyridyl. The test cannot be used to establish the absence of a wetland, per terms of the 2010 REGIONAL
SUPPLEMENT, therefore, the discussion is not helpful in determining whether the Appellants’ evidence
establishes the absence of a wetland. See 2010 REGIONAL SUPPLEMENT, p. 115.

FINDINGS OF FACT, City of Tacoma
Office of the Hearing Examiner
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20. The evidence on hydric soils from Ms. Palazzi was persuasive. She has
extensive experience in the soils science area and gave a well-reasoned opinion for her
conclusion that the soils she observed formed on site and are hydric soils.

21. The presence of hydric vegetation on the project site was also an element of
controversy. Mr. Wambach concluded that the hydrophytic vegetation indicator was not met
on the property because the hydric species present, reed canarygrass, is an aggressive species
that can grow in upland areas and out-compete other plants. He did acknowledge that reed
canarygrass is identified as a wetland plant species (FACW) in the governing manuals.
Wambach Testimony,; Ex. 14. He utilized procedures in Chapter 5 of the 2010 REGIONAL
SUPPLEMENT to identify an undisturbed reference site for comparison with the study site. He
found upland vegetation on the reference site which was located on the eastern parcel.

Ex. 14.

22. The City contends the hydrophytic vegetation criterion was met by the presence
of reed canarygrass on large parts of the site. Reed canarygrass was found in the same areas
that the City identified hydric soils. As a result, the City contends the vegetation criterion
was met without the need to use the 2010 REGIONAL SUPPLEMENT’S provisions for
problematic hydrophytic vegetation. Moreover, the City insists that the provisions from
Chapter 5 of the 2010 REGIONAL SUPPLEMENT are only to be used when a vegetation
indicator is absent due to human activity. In this case, the Appellants are arguing that the
vegetation is present due to human activity. The language addressing the topic states:

Some wetlands can be difficult to identify because wetland indicators
may be missing due to natural processes or recent disturbances.

FINDINGS OF FACT, Office o?:l?;(g;?f:: F?xaminer
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... Atypical situations are wetlands in which vegetation, soil, or

hydrology indicators are absent due to recent human activities or

natural events . . .
2010 REGIONAL SUPPLEMENT, p. 98. (emphasis added). In this case, the circumstances
justifying use of the procedures in Chapter 5 of the 2010 REGIONAL SUPPLEMENT do not exist
because hydrophytic vegetation is not missing or absent from the site due to human
disturbance. The recommended procedures for difficult hydrophytic vegetation do not apply
to the circumstances on the subject property.

23. Even if the problematic hydrophytic vegetation tests in Chapter 5 did apply to
the property in question, the use of an unmanaged reference area requires documented
similarity to site being evaluated. The reference area selected by Mr. Wambach contains
some vegetation, that has been undisturbed for 10-30 years, but there was no documentation
that the conditions on the reference site were comparable in soil makeup or hydrology to the
areas containing reed canarygrass. Testimony showed that even a small variation in elevation
or soil could impact the vegetation community.6 Brenner Testimony, Palazzi Testimony.

24, Weighing all of the evidence regarding hydrophytic vegetation on the site, the
Appellants have failed to show that the site lacks hydrophytic vegetation. The site contains a
large amount of reed canarygrass which is a recognized hydrophytic vegetation indicator.

25. The evidence established that the western parcel has been seriously disturbed by

human activity over the last 50 years. Significant filling and grading operations were

undertaken repeatedly. The native soil is covered with several feet of fill material. The

¢ As to the provisions addressing aggressive invasive plants, the language applies primarily to upland plant
species that may invade a wetland area and out compete wetland species. The opposite situation is present on the
project site. The aggressive species is not an upland species, but rather a wetland species. See 2010 REGIONAL
SUPPLEMENT , p. 105.
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eastern parcel has been less disturbed, but has been modified by human activity on more than
one occasion. The hydrology of the site has been impacted by human disturbance which has
changed the soil, vegetation, and the drainage on the site. Due to the history of disturbance,
Mr. Wambach engaged in a hydrology study of the parcels under Chapter 5 of the 2010
REGIONAL SUPPLEMENT to determine whether there was wetland hydrology present. Ex. 14.

26. The City contends a hydrology study under Chapter 5 of the 2010 REGIONAL
SUPPLEMENT was not needed for the property because secondary indicators of hydrology were
present in the form of geomorphic position and the FAC-neutral test. In addition, the City
claims that the hydrology of the site has been modified recently by deepening the drainage
ditches and adding new ditches to dewater the site. Because this activity was done without a
permit, the City maintains that the unpermitted alterations must be restored before the normal
hydrology for the site can be measured. Brenner Testimony, Palazzi Testimony; Ex. 21.

27. The evidence supports the City’s contention that there are geomorphic indicators
of wetland hydrology. The admittedly concave shape of the area and presence of the clay
layer typically encountered at the bottom of such a depression constitute a valid geomorphic
indicator. However, the City’s contention that the vegetation on the site is consistent with the
FAC-neutral test is in dispute. The technical evidence on this point is complex and the work
was presented at the end of the hearing for the first time. The facts are not clear as to whether
the test is met at some locations on the site and not at others or is met nowhere on the site. If
the FAC-neutral test is met, hydrologic monitoring would not be properly used to displace a

finding of wetland hydrology. However, in this case the FAC-neutral test may not be met and
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it was appropriate to conduct hydrology monitoring under the disturbed conditions
component of the 2010 REGIONAL SUPPLEMENT, Chapter 5.

28. The hydrology monitoring in this case was undertaken when site conditions had
been modified in a way that would impact the test results. The existing ditches on the project
site were deepened and widened in a time frame that reflected recent activity when City
personnel visited in January and February 2016. In addition, new ditches had been excavated
that drained parts of the property that were not traversed by drainage ditches before. This
type of modification to the existing hydrology on the site affects monitoring results because
water that would otherwise be present is drained to an off-site location. This modification to
the existing hydrology on the site was unpermitted and has been the subject of enforcement
action against the owners. Until the unpermitted work is repaired, and normal hydrology for
this site is restored, monitoring cannot accurately reflect the typical wetland hydrology in this
location.” Brenner Testimony.

29. Beyond the fundamental flaw in the starting point for hydrology monitoring on
the site, the City contends that some of the methods used for the hydrology study deviated
from the prescribed standards in the 2005 WRAP. Ex. 21, Attach. 1. Topics discussed by the
expert witnesses included disagreement over well placement, concern over the depth of the
wells, issues over well interface with a clay restrictive layer, dispute over the proper length of
the study, and differences over the type of mathematical model used to calculate 10-year

conditions. Wambach Testimony, Brenner Testimony; Palazzi Testimony; Kluge Testimony.

7 Mr. Wambach testified that he had not been informed of any site modifications when he conducted the
monitoring study. Such information is important and might have changed his work on the hydrology issue.
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Exs. 38 through 41.

30. Mr. Wambach performed monitoring on the Him site for approximately two
weeks during the period December 11, 2015, to January 1, 2016. He monitored on the
Tungsvik site for 4 weeks from January 30, 2016, to February 27, 2016. It was a period of
high precipitation. Wambach Testimony, Ex. 14. He determined that the growing season was
underway during the Tungsvik monitoring period by virtue of buds on vegetation, which is a
recommended indicator. The monitoring on the Him site in December probably preceded the
onset of the growing season. The data that was generated showed a significant relationship
between precipitation and water levels in the wells. Mr. Wambach did not see evidence of
water levels being influenced by a rising groundwater table. Wambach Testimony. His
monitoring did not extend for the full growing season on either site. Brenner Testimony,
Palazzi Testimony.

31. The City witnesses emphasized the 2005 WRAP requirement that hydrology
monitoring be undertaken for the entire growing season. The City’s expert witnesses
indicated that hydrology can change or build over the course of the growing season and that
maximum levels are often observed later in the growing season. Palazzi Testimony,; Brenner
Testimony. The Tungsvik property monitoring was exclusively during the early days of the
growing season and the Him property monitoring occurred prior to the growing season.

Mr. Wambach was confident that his data was good and that further monitoring was
unnecessary, however, the necessity of monitoring for the entire growing season, at a

minimum, is directly addressed by the 2005 WRAP. Ex. 21, Attach. 1.
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32. The City questioned Mr. Wambach’s placement of the monitoring wells on the
site. Mr. Wambach responded that the wells were placed within the wetland polygon
identified on City maps and prior wetland reports. Wambach Testimony. The City contends
the wells should have been placed at the lowest points on the topography because that is
where the wetlands are most likely to occur. Brenner Testimony. This approach is also
supported by the 2005 WRAP which states:

Well locations and depths are dictated by site conditions including
topographic relief and the depth and continuity of restrictive soil
layers. Portions of a site that are most likely to meet wetland
hydrology standards (e.g., low-lying areas such as depressions,
floodplain backwaters, swales and washes, fringes of lakes and ponds,
toes of slopes, or other areas with shallow restrictive layers) should be
identified during site characterization and considered for well

placement.

Ex 21, Amach. I p. 3.

33. The issue of well depth was debated by the experts. The standard depth for
monitoring wells is 15 inches. Ex. 21, Attach. 1, p.4. The wells in this case were dug to a
uniform depth of 60 inches. The concern over depth related to the presence of a restrictive
clay layer at a depth of 38 inches on portions of the site. Wambach Testimony. Mr. Wambach
testified that the wells did not penetrate this restrictive layer. Well installations penetrating a
restrictive layer would raise the possibility of invalid results. He claimed at hearing that the
restrictive layer extended beyond the depth of the wells, although he had not previously
submitted soil profile information supporting this position to the City, which may have led to

the dispute on this issue. Wambach Testimony. Overall, the evidence did not demonstrate
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that the depth of the wells was a factor leading to inaccurate results in the monitoring.

34. Mr. Wambach used the data he obtained during the hydrology monitoring on the
sites to develop a mathematical model based on linear regression. The model was used to
project the hydrology on the site for a ten year period, which is the time-frame required by
governing standards. Ex. 23 (2010 REGIONAL SUPPLEMENT), p. 122. Mr. Wambach has a
mathematics background and has taught mathematics. He did not claim to be a modeling
professional or have specific training and experience in hydrology modeling. He found a
very close relationship between precipitation and water levels on the site. Using that
information, Mr. Wambach made calculations reflecting the water levels on the site over the
period of ten years. He concluded that the hydrology on the site failed to meet the standard
for wetland hydrology of 14 or more consecutive days where the water table is 12 inches or
less below the soil surface during the growing season at a minimum frequency of 5 years in
10. Ex. 23 (2010 REGIONAL SUPPLEMENT) p. 122. The data did show some periods within the
10 year window with water levels within the 12-inch parameter for 14 consecutive days and
some periods with water within the 12-inch parameter for less than 14 consecutive days.

Ex. 14. Mr. Wambach used these results to conclude that there is no wetland hydrology on
the site. Wambach Testimony; Ex. 1 42

35. The modeling results fall short of establishing the absence of wetland hydrology

on the site because they measured a condition that had been modified to reduce water on the

property. Even when the water was being drained from the site via unauthorized ditches, the

8 Mr. Wambach posited that installation of the City’s stormwater main in 1982 caused the wetland to dry up.
This theory is undercut by the numerous instances in which wetlands were documented on the site 15 years or
more after the City’s visitation work.
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data showed levels close to the 12-inch standard and above the standard at times. The past
history of identified and verified wetlands on the site, combined with the artificial conditions
created by adding and deepening drainage ditches undermines the persuasiveness of the
calculated results. In addition, when short-term® modeling is being used to estimate levels for
past periods, the 2005 WRAP indicates that the DRAINMOD model should be used. The
DRAINMOD is a complex hydrology model that takes into account a number of factors
relevant to hydrology that are not captured by a single mathematical relationship, including
soil conditions and temperature. Ex. 21, Attach. 1, p. 14.

36. The evidence presented by the Appellants does not establish the lack of wetland
hydrology on this site. The starting conditions for the monitoring are invalid, the sampling
period fell short of required standards, the placement of the wells did not focus on the lowest
points on the site, and the model used to analyze the data was less robust than the
recommended model.

37. Inorder to demonstrate that wetlands do not occur on this site, the Appellants
must show that the three wetland factors are not present. In this case, the evidence fails to
prove that the factors are absent. Hydric soils have been identified on the site through lab
testing. Hydrophytic vegetation is present in the form of reed canarygrass. The wetland
hydrology criterion is in question due to unpermitted alterations to the site and deviations in
study protocol. In total, the Appellants’ evidence is insufficient to prove the absence of

wetlands hydrology on the project site.

° The 2005 WRAP identifies studies less than three years in length as “very short-duration” monitoring studies.
Ex. 21, Attach. 1, p. 14.
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TRAFFIC
38. The SEPA MDNS issued for the proposed subdivision raises two issues
regarding street design for the project.
2. Traffic:
¢ Due to the presence of a 52-foot wide easement to the north

and the possibility to connect to South 82" Street, the

applicant shall provide a 52-foot wide easement or right-of-

way dedication in place of Lots 9 and 10 in order to allow for

a future street connection to the north.

e The cul-de-sac shall be extended to the easterly edge of the

site in order to allow for a future road connection to 1020

South 82" Street and/or 8308 South “J” Street. A pedestrian

pathway with gate shall be included with the cul-de-sac

connection to allow for a future pedestrian connection to

serve South “J” Street and Baker Middle School.
Ex. A-1 (MDNS). The Applicants modified the original version of the preliminary plat to
address the first SEPA issue by moving the 20-foot shared access road to the east to be in
alignment with a portion of a 52-foot wide road easement to the north. Ex. 34B. This
modification retains the possibility of a connection to the north, but fails to meet the
standards for development of a full street configuration in the future. Kinlow Testimony.

39. Asto the second SEPA traffic mitigation condition, the Applicants are not

willing to move the cul-de-sac to the easterly edge of the site. They contend the existing
homes to the east preclude reasonable likelihood of any street connection at that location in

the future. The properties to the east are owned by third parties and the City has expressed no

interest or plan to seek title to private properties in this area for street purposes. The
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provision of a pedestrian connection at this location is viewed by the Applicants as a problem
because it would lead users to the edge of private property. Deaver Testimony.

40. The City opposes the cul-de-sac configuration for the project because the
proposed length of the dead end road exceeds 500 feet. The City is also concerned about the
layout of the plat and the use of shared access roads to reach several lots, which would be
cured by moving the cul-de-sac. The City contends the lots using the shared access roads are
pipestem lots and that the conditions allowing for pipestem lots do not exist on this project.
Kinlow Testimony. The Applicant argues that the lots are not pipestem lots. The Tacoma
Fire Department also has indicated that the cul-de-sac is inconsistent with applicable
requirements for emergency vehicle access and that sprinklers would be required for homes
in such a situation. Seaman Testimony.

41. The City’s Traffic Engineering Division took the position that the pedestrian
connections should be paved, rather than graveled, in order to maintain safety for users and
longevity of the improvements. From a street construction perspective, traffic engineering
acknowledged that a 20-foot shared accessway would be sufficient for access purposes if
paved pedestrian access was provided. Kammerzell Testimony.

42. Planning and Development Services Department’s (PDSD) Preliminary Report,
as entered into this record as Exhibit 1, accurately describes the proposal, general and specific
facts about the site, applicable sections of the City’s Comprehensive Plan and applicable
ordinances, manuals, design specifications, plans and guidelines. The report is incorporated

herein by reference as though fully set forth.
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43. Written notice of the public hearing was mailed to all property owners of record
within 400 feet of the site on August 25, 2016. In addition, a public notice sign was posted
on the site and notice of hearing was published in a newspaper of general circulation. Ex. I,
Lawrence Testimony.

44, Several members of the public testified regarding the proposed plat. All of the
witnesses oppose the subdivision proposal. Many testified to the long-standing wetlands and
water problems on this site. They further confirmed the presence of wildlife in the area and
the major filling and grading that has occurred at various times over the years. Some of the
neighbors have experienced flooding on their lots when grading has modified the elevations
on the subject property. Concern was also raised over changes that would occur in the quiet
nature of the neighborhood if 26 lots were developed. Patrick McCoid Testimony; Marjorie
McCoid Testimony, Joel Johansen Testimony, Jennifer Johansen Testimony; Deana
Johansen Testimony, Christian Robertson Testimony.

45. Any Conclusion of Law hereinafter stated which may be deemed to be properly
considered a Finding of Fact, is hereby adopted as such.

Based upon the foregoing Findings of Fact, the Hearing Examiner enters the
following:

CONCLUSIONS OF LAW:

1.  The Hearing Examiner has jurisdiction over the parties and subject matter in this
proceeding. See Tacoma Municipal Code (TMC) 1.23.050.B.1 and TMC 13.12.820.

2.  Asto SEPA appeals, the TMC identifies the Hearing Examiner’s role in
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reviewing the decision of the responsible official as follows:
e. The Hearing Examiner may affirm the decision of the responsible
official or the adequacy of the environmental impact statement, or
remand the case for further information; or the Examiner may
reverse the decision if the administrative findings, inferences,
conclusions, or decisions are:
(1) Inviolation of constitutional provisions as applied; or
(2) The decision is outside the statutory authority or jurisdiction of
the City; or
(3) The responsible official has engaged in unlawful procedure or
decision-making process, or has failed to follow a prescribed

procedure; or

(4) Inregard to challenges to the appropriateness of the issuance of a
DNS clearly erroneous in view of the public policy of SEPA; or

(5) Inregard to challenges to the adequacy of an EIS shown to be
inadequate employing the “rule of reason.”

TMC 13.12.820.B.4.e.

3.  The appellant has the burden of proof in a SEPA appeal and the determination
of the responsible official is presumed to be prima facie correct and shall be afforded
substantial weight. TMC 13.12.820.B.4.f.

4,  The Appellants must meet a very high standard to overturn the City’s SEPA
decision. The responsible official’s decision is presumed to be correct and is afforded
substantial weight. In this case, the responsible official found that there were wetlands on the
site and that a Wetland Development Permit would be required to proceed with a residential
plat. This determination was based on analysis from City wetlands experts concluding that

the site had been altered recently and that wetland indicators were present. The Appellants
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provided some evidence that wetlands do not exist on the site, but the weight of the evidence
led to a finding that the facts presented were insufficient to demonstrate the absence of
wetlands on the site. In addition, the Appellants have not shown that the SEPA
determination was in violation of constitutional provisions as applied, outside the statutory
authority or jurisdiction of the City, or based on unlawful procedure or decision-making
process. The primary argument would be that the SEPA official’s decision was “clearly
erroneous” in view of the public policy of SEPA. TMC 13.12.820.B.4.e.

5.  “Clearly erroneous” review involves consideration of all the evidence rather
than just a search for substantial evidence to support the administrative finding or decision.
Review under the clearly erroneous standard also requires consideration of the public policy
contained in SEPA. Swift v. Island County, 87 Wn. 2d 348, 357, 552 P.2d 175 (1976). “A
finding is ‘clearly erroneous’ when, although there is evidence to support it, the reviewing
court on the record is left with the definite and firm conviction that a mistake has been
committed. ” Anderson v. Pierce County, 86 Wn. App. 290, 302, 936 P.2d 432 (1997)
(quoting Norway Hill Preservation & Protection Ass’n v. King County Council, 87 Wn. 2d
267,274, 552 P.2d 674 (1976)).

6. In this case, a thorough review of the evidence does not lead to a definite and
firm conviction that the SEPA official made a mistake by issuing a MDNS that requires the
developer to comply with the City’s wetland permit process prior to constructing a residential
subdivision on this site. The decision is valid because the proof did not establish that

wetlands are not present on the site.
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7.  The Applicants have also challenged the SEPA mitigation condition requiring a
roadway connection to a 52-foot wide easement located directly to the north of the project
site. The developers contend it is unlikely that the street connection would ever be realized
and that existing activity to the north would preclude full use of the 52-foot wide area. The
City has demonstrated that the property to the north is potentially open for future
development. The TMC has strong provisions requiring street connectivity in plat design:

A subdivision/short subdivision shall provide for the continuation of
the multi-modal street and transportation system existing for
pedestrian, bicycles, and vehicles in the adjoining subdivisions/short
subdivisions, or of their proper projection when adjoining property is
not subdivided/short subdivided, and shall be of a width not less than
the minimum requirements for streets set forth in these regulations.
Where, in the opinion of the Hearing Examiner or Director,

topographic or other conditions make such continuation or conformity
impractical, an exception can be made . . .

TMC 13.04.130.

The Appellants have failed to show that compliance with the important goals and
values of the TMC regarding street connectivity should not be upheld. The evidence does not
show that the topography or other conditions make a future street connection impractical.
There is a potential for development to the north. If platting decisions are based solely on
current conditions, further street connections would never be achieved.

8.  Consideration of the entirety of the record does not lead to a firm conviction that

the SEPA official made a mistake by including street connectivity to the north as a mitigating
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condition under SEPA. Transportation is a recognized element of the environment and is
specifically addressed by City policies.

9. The SEPA condition related to extension of the cul-de-sac to the easterly edge
of the site presents a different situation. Existing residences block any future road connection
to the east. In the absence of multiple private property owners coming together to tear down
their houses and develop a subdivision, plat development to the east is not feasible. Under
the circumstances, requiring connectivity at this location is unwarranted and the appeal under
SEPA is granted. This conclusion does not resolve the issue of whether a different
configuration of the cul-de-sac is required for design or safety purposes under the TMC
provisions governing subdivisions.

10. The preliminary plat application is reviewed under RCW 58.17, the state
Subdivision Act, which provides that in reviewing subdivision proposals, local governments
must determine if appropriate provisions are made for necessary services and infrastructure to
support the development and whether the public interest would be served by such
subdivision.

(2) A proposed subdivision and dedication shall not be approved
unless the city, town, or county legislative body makes written
findings that: (a) Appropriate provisions are made for the public
health, safety, and general welfare and for such open spaces,
drainage ways, streets or roads, alleys, other public ways, transit
stops, potable water supplies, sanitary wastes, parks and recreation,
playgrounds, schools and school grounds and all other relevant facts,
including sidewalks and other planning features that assure safe
walking conditions for students who only walk to and from school,;

and (b) the public use and interest will be served by the platting of
such subdivision and dedication . . .

RCW 58.17.110(2).
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11.

Further, RCW 36.70B.030 and RCW 36.70B.040 direct the City to review

whether the proposal complies with the local comprehensive plan and development

regulations:

(1) Fundamental land use planning choices made in adopted
comprehensive plans and development regulations shall serve as the
foundation for project review . . .

(2) ... At aminimum, such applicable regulations or plans shall
be determinative of the:

(a) Type of land uses permitted at the site including uses that
may be allowed under certain circumstances, such as planned unit
developments and conditional and special uses, if the criteria for
their approval has been satisfied;

(b) Density of residential development in urban growth areas;
and

(c) Availability and adequacy of public facilities identified in the
comprehensive plans, if the plan or development regulations provide
for funding of these facilities as required by Chapter 36.70A RCW.

3) During project review, the local government or any
subsequent reviewing body shall not reexamine alternatives or to
hear appeals on the items identified in subsection (2) of this section,
except for issues of code interpretation . . .

RCW 36.70B.030. See also 36.70B.040.

12.

are whether the findings required at RCW 58.17.110 can be made and whether the proposal

Thus, the relevant inquiries to be made in reviewing a preliminary plat proposal

conforms to local comprehensive plan provisions and development regulations, including

zoning requirements and platting requirements contained in TMC 13.04.100. The TMC

directs that a preliminary plat is reviewed for compliance with a number of the same criteria

contained in the state Subdivision Act:
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D. Hearing Examiner or Director Review of Preliminary Plat. The
Hearing Examiner or Director shall review the proposed preliminary
plat. The preliminary plat shall not be approved unless it is found that:
1. Appropriate provisions are made for the public health, safety, and
general welfare, and for open spaces; drainage ways; streets or roads;
alleys; other public ways; bicycle circulation; transit stops; potable
water supplies; sanitary wastes; parks and recreation; playgrounds;
schools and school grounds; and all other relevant facilities, including
sidewalks and other planning features which assure safe walking
conditions for students who walk to and from school and for transit
patrons who walk to bus stops or commuter rail stations.

2. The public use and interest will be served by the platting of such
subdivision and dedication as set forth by the Comprehensive Plan and

other Adopted City Ordinances, manuals, design specifications, plans,
goals, policies, and guidelines.

TMC 13.04.100.D.

13. The preliminary plat, as configured, cannot be approved. The SEPA conditions
that have been upheld in this proceeding require additional wetland analysis that could
significantly change the development parameters for this property. At this time, a
preliminary plat that encompasses every square foot of the site must be denied. After the
wetland process is concluded, a plan consistent with those results, can be submitted for
residential development within the allowable areas.

14. While the preliminary plat proposal that was submitted meets many of the
design requirements addressing adequate provisions for public health, drainage ways, potable
water supplies, and sanitary wastes, the evidence also demonstrates that the proposed

configuration would not fully address the necessary public safety issues related to paved
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walking areas for children walking to school and traffic connectivity. No special
circumstances have been presented that negate the value of providing for future road
connectivity to the north. The evidence indicated that the property to the north is developable
and could be subject to road improvement requirements in the future.

15. The proposed cul-de-sac configuration is also out of compliance with governing
TMC provisions. The City’s Code provides that the maximum length of a dead end road/cul-
de-sac is 500 feet:

13.04.190 Dead-end/cul-de-sac public or private streets or ways,
or permanent access easements.

Dead-end/cul-de-sacs shall be allowed only when the Director or
Hearing Examiner makes a finding that a public or private street way
or permanent access easement cannot be aligned with and connected
to the surrounding street system for pedestrian, bicycle and vehicular
connectivity within the proposed subdivision/short subdivision due to
factor such as topographic constraints, proximity to critical areas,
and/or limitations by reason of property ownership. If the Director or
Hearing Examiner makes a finding that such connectivity is not
reasonable for the subject subdivision/short subdivision, dead-
end/cul-de-sac public or private streets or ways, or permanent access
easement shall not be longer than 500 feet . . .

TMC 13.04.190. The planned road exceeds the maximum allowable standard. The Fire
Department indicated that the road configuration and emergency vehicle access problems
would require sprinklers in homes in the development. The Applicant has offered to place
them in the homes most distant from South 83" Street, but it is unclear whether that

concession would fully obviate the safety concern. PDSD considers the long cul-de-sac a

design problem and suggests that the cul-de-sac be extended to the property line to better
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allow access to lots, eliminate pipestem lots, and link with any street developed to the east in
the future. The existing residences in the area to the east make it highly unlikely that any
roadway from the east would ever be extended to the project site from that direction. Under
such circumstances, moving the cul-de-sac to the property boundary is not necessary for
connectivity purposes. Nevertheless, further design work is needed to meet the Code
requirements for cul-de-sacs, lot frontage, and access roadways, even if the project were not
constrained by wetlands. See, TMC 13.04.190; 13.04.230.

16. Moreover, in the event that the property was found to contain no wetlands, the
preliminary plat could be approved only with additional provisions addressing the comments
and proposed conditions raised by consulted City departments and interested agencies. See
Exs. 2, 3,4, 5, 6, and 8.

17. Any Finding of Fact deemed to be properly considered a Conclusion of Law is
hereby adopted as such.

Based upon the foregoing Findings of Fact and Conclusions of Law, the Hearing
Examiner makes the following:

DECISION:

SEPA APPEAL:

The SEPA appeal is DENIED IN PART and GRANTED IN PART. The Applicant
must comply with the conditions of the Mitigated DNS, including the requirement to pursue
the available process for wetland investigation under TMC 13.11, before the parameters for
development can be finalized and the preliminary plat can be more fully evaluated. The
street connectivity condition to the north is upheld. The SEPA appeal is granted regarding
the mitigation requirement addressing connectivity to the east.
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PRELIMINARY PLAT:

The requested preliminary plat is inconsistent with the likely presence of wetlands on
the site and cannot be approved in its present configuration. Moreover, the plat must be
denied because the proposal lacks adequate connectivity to the north, has an unauthorized
cul-de-sac design, and presents lot frontage issues.

DATED this 7" day of February, 2017.—

\‘jiu)e_&uq "4 ’Jri/,? /i ol

PHYLLIS K. MACLEOD, Hearing Examiner
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NOTICE

RECONSIDERATION/APPEAL OF EXAMINER’S DECISION

RECONSIDERATION:

Any aggrieved person or entity having standing under the ordinance governing the matter, or
as otherwise provided by law, may file a motion with the Office of the Hearing Examiner
requesting reconsideration of a decision or recommendation entered by the Examiner. A
motion for reconsideration must be in writing and must set forth the alleged errors of
procedure, fact, or law and must be filed in the Office of the Hearing Examiner within 14
calendar days of the issuance of the Hearing Examiner's decision/recommendation, not
counting the day of issuance of the decision/recommendation. If the last day for filing the
motion for reconsideration falls on a weekend day or a holiday, the last day for filing shall be
the next working day. The requirements set forth herein regarding the time limits for filing of
motions for reconsideration and contents of such motions are jurisdictional. Accordingly,
motions for reconsideration that are not timely filed with the Office of the Hearing Examiner
or do not set forth the alleged errors shall be dismissed by the Hearing Examiner. It shall be
within the sole discretion of the Hearing Examiner to determine whether an opportunity shall
be given to other parties for response to a motion for reconsideration. The Hearing
Examiner, after a review of the matter, shall take such further action as he/she deems
appropriate, which may include the issuance of a revised decision/recommendation. (Tacoma
Municipal Code 1.23.140)

APPEAL TO SUPERIOR COURT OF EXAMINER’S DECISION:

NOTICE

Pursuant to the Official Code of the City of Tacoma, Section 1.23.160, the Hearing
Examiner's decision is appealable to the Superior Court for the State of Washington. Any
court action to set aside, enjoin, review, or otherwise challenge the decision of the Hearing
Examiner shall be commenced within 21 days of the entering of the decision by the Hearing
Examiner, unless otherwise provided by statute.
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