TACOMA

PERMITS:®
CITY OF TACOMA

Planning & Development Services Department
747 Market St, Room 345 | Tacoma, WA 98402

NOTICE OF DECISION
ON REMAND FROM
HEARING EXAMINER

Date of Decision: 03/29/2017
Appeal Period Ends: 04/12/2017

Decision Final: 04/13/2017

Decision: Approved
Applicant: Timothy R Gosselin
3511 No. Union Ave
Tacoma, WA 98407

Location: 2733 & 2725 S. Ash Street
Parcel: 2855000280 & 2855000290

Application No.:  LU16-0195

Proposal: A variance to allow a marijuana producer/
processor to be located within 1,000 feet of a park. The proposed
marijuana use would be located approx. 500 ft from Irving Park. The
code requires that marijuana producers/ processors be located more
than 1,000 feet from public parks and playgrounds.

For further information regarding the proposal, log onto the website at
tacomapermits.org and select "Public Notices". The case file may be
viewed in Planning and Development Services, 747 Market Street, Rm 345.

Reconsideration: Any person having standing may request
reconsideration of the Director's decision, based upon errors of
procedure or fact, but submitting a request in writing to Planning and
Development Services at the address below.

Appeal to Hearing Examiner: Any aggrieved person or entity may
appeal to the Hearing Examiner by filing a written Notice of Appeal and
submitting the filing fee of $325.26 to hearing Examiner Office (747
Market St., Room 720) which contains the following:
* A brief statement showing how the appelland is aggrieved or adversely
affected.
¢ A statement of the grounds for the appeal, explaining why the appellant
believes the administrative decision is wrong.
¢ The request of relief, such as reversal or modificatoin of the decision.
* The signature, mailing address and telephone number of the appellant

and any representative of the appellant.

The fee shall be refunded to the appellant should the appellant prevail.

Staff Contact:

Lisa Spadoni, Principal Planner, 747 Market St, Room 345, (253) 591-5281, Ispadoni@cityoftacoma.org

Environmental Review: Per SEPA, WAC 197-11-800 and TMC Chapter 13.12, the Environmental Official has reviewed this project and

determined the project is exempt from SEPA provisions.

To request this information in an alternative format, please contact Planning and Development Services by phone
at (voice) 2563-591-5030. TTY or STS users please dial 711 to connect to Washington Relay Services
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City of Tacoma
Office of the Director
Report and Decision on Remand

VARIANCE PERMIT FILE NO.: LU16-0195
APPLICATION FOR:

Timothy Gosselin
3511 N Union Ave
Tacoma, WA 98407

SUMMARY OF REQUEST:

A Variance request to allow a marijuana producer/processor to be located within 1,000 feet of a
park. The proposed marijuana use would be located approximately 500 feet from Irving Park.
The site is located in the “M-1 STGPD-ST-M/IC” Light Industrial, South Tacoma Ground Water
Protection District and South Tacoma Manufacturing/Industrial Center.

LOCATION:
2733 & 2725 S. Ash Street; Parcel Nos.: 2855000280 & 2855000290

SUMMARY OF DECISION on REMAND:
The request for a Variance is Approved.

Notes:

The appeal period on this decision closes April 12, 2017, and the effective date of this decision
is the following business day, provided no requests for reconsideration or appeals are timely
filed as identified in APPEAL PROCEDURES of this report and decision.

The Director has jurisdiction in this matter per TMC 13.05.030. The applicant bears the burden
of proof to demonstrate the proposal is consistent with the provisions of the TMC, the applicable
provisions and policies of the City’'s Comprehensive Plan, and other applicable ordinances of
the City.

FOR ADDITIONAL INFORMATION CONCERNING THIS LAND USE PERMIT PLEASE
CONTACT:

Lisa Spadoni
Planning and Development Services Department
747 Market Street, Room 345, Tacoma, WA 98402
253-591-5281 or Ispadoni@cityoftacoma.org



SUMMARY OF RECORD

The following attachments and exhibits constitute the administrative record:

Attachments:

Attachment “A”;  Vicinity maps and site plan
Attachment “B”:  Photographs of the site and Irving Park

Exhibits';

Exhibit “A”.  Applicant’s Justification for the Variance
Exhibit “B”: Public Comments
Exhibit “C”": Applicant’s response to Public Comments

FINDINGS

Proposal:

1.

The applicant requests a variance to allow a marijuana producer/processor to be located
within 1,000 feet of a park. The proposed marijuana use would be located approximately
500 feet from Irving Park. The Tacoma Municipal Code (TMC) requires that marijuana
producers/processors be located more than 1,000 feet from public parks and other stated
uses.

Project Site:

2

The site is located at 2733 and 2725 S. Ash Street, within the “M-1 STGPD-ST-M/IC” Light
Industrial, South Tacoma Ground Water Protection District and South Tacoma
Manufacturing/Industrial Center. The site consists of two parcels and is approximately
15,500 square feet. The building located on site is an approximately 13,000 square foot,
single-story structure.

The site is relatively flat with a slight upward grade from south to north and has frontage on
S. Ash Street to the west and alley access to the east. It is located approximately 85 feet
from the intersection of S. Ash Street and Center Street on the north side of the Nalley
Valley. South Ash Street dead-ends approximately 85 feet north of the site.

Surrounding Area:

4.

The larger area is generally known as the Nalley Valley, a low, flat area historically and
currently used and zoned as a manufacturing/ industrial area. The Nalley Valley in this area
is generally zoned “M-2" Heavy Industrial at the lowest point of the valley and zoned “M-1"
Light Industrial on the north and south sides of the valley as it begins to slope upward. The
steeper slopes and areas at the top of slopes are generally zoned residential.

The properties immediately surrounding the subject site are developed with light industrial
warehouse and manufacturing businesses and are also located in the “M-1 STGPD-ST-
M/IC” Districts and Overlay. The properties across Center Street to the south are located in
the “M-2" Heavy Industrial District and the “STGPD-ST-M/IC” District and Overlay.

Approximately 100 feet north of the subject site, the valley slopes steeply upward and is
zoned “R-2” Single-family dwelling district. The steeply sloped properties to the north and
northwest are undeveloped and are owned by the City of Tacoma and/or the Metropolitan

1 All Exhibits are contained within associated file of the Planning and Development Services Department. They are referenced and
incorporated herein as though fully set forth.
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Park District of Tacoma.

7. lIrving Park is located approximately 500 feet to the northwest of the subject site at the top of
the steep slopes. It is at an elevation approximately 90 feet higher than the subject site. The
park is developed with a playground containing swings, a play structure with slide, and
benches, and with a basketball court and large open fields. The park is owned and managed
by Metro Parks Tacoma.

8. There is no direct vehicle or pedestrian connection between Irving Park and subject site.
The shortest walking or driving route is approximately 1,875 feet (0.35 miles) along Center
Street, S. Wilkeson Street, and S. 25" Street.

Additional Information:

9. The applicant’s justification for the variance application is marked as an Exhibit to this report
and decision. In summary, the applicant states the following:

State Law (RCW 69.50.331(8)(a)) indicates that the state liquor and cannabis board may
not issue a license for any premises within 1,000 feet of the perimeter of the grounds of
sensitive uses including playgrounds and public parks. The State has given local
governments the authority to reduce the buffer distance to as low as 100 feet from
certain uses including public parks, but not including playgrounds. Consistent with this,
the City of Tacoma adopted TMC 13.06.565.C.11 Location requirements. This section
requires a 1,000 buffer from playgrounds and public parks. However, the City reduced
the buffer for marijuana retail uses in the downtown core to 500 feet from public parks.

WAC 314-55-010 provides the following definitions for a park verses a playground:

"Playground" means a public outdoor recreation area for children, usually equipped with
swings, slides, and other playground equipment, owned and/or managed by a city,
county, state, or federal government.

"Public park" means an area of land for the enjoyment of the public, having facilities for
rest and/or recreation, such as a baseball diamond or basketball court, owned and/or
managed by a city, county, state, federal government, or metropolitan park district.
Public park does not include frails.

Irving Park is owned by the Metropolitan Park District of Tacoma, not by the City of
Tacoma. Therefore, it meets the definition of a public park, but does not meet the
definition of a playground, as presently defined. The state legislature knowingly made
this ownership distinction in the definitions.? As such, the City is not prevented from
granting a variance to the 1,000 foot distance requirement by anything in the state
definitions. Such a grant of variance would be similar in effect o how it has reduced the
distance requirement in the downtown core.

The purpose of the 1,000 foot buffer is to shield certain uses from exposure to marijuana
uses, yet many authorized operations of retail, production and processing remain highly
visible. Even with a reduced buffer, this site will exceed any expectation for shielding and
will be shielded even better than most sites with a 1,000 foot buffer. The site is not on a
main street and is not exposed to any pedestrian traffic. Since the street is a dead-end,
there is limited vehicle traffic. It is shielded to the north by a high, heavily wooded bluff

. The Director would note here that the definition in question is not promulgated by the state legislature, but rather at the agency
level, in this case, by the state Liquor and Cannabis Board.
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and is not visible from the sensitive use, Irving Park. To get close to this site, an
individual would have to drive or walk approximately %2 mile and would pass through
other areas that are approved for marijuana retail sales and processing. Since the
natural topography and vegetation in the area provides an even more effective buffer
and barrier than the 1,000 foot separate requirement, the strict application of the code is
unreasonable in this circumstance.

The request is the minimum necessary to afford relief from the hardship and conditions
could be placed to address concerns such as restrictions on signage, odor control or any
visible activities.

The proposal would allow a reasonable use of the site consistent with all other zoning
requirements and consistent with surrounding uses. Production and processing uses
generally do not publicize their locations and produce no unusual sounds, odors or traffic
that would cause them to stand apart from other authorized uses. The unique location of
the site and topography in relation to Irving Park create an even more effective buffer
than what the code otherwise requires.

The proposal is consistent with the Comprehensive Plan policies for continued growth
and development, diversification and expansion of Tacoma’s economic base; cultivation
of a business culture that allows existing businesses to grow and draws new firms and
encourages homegrown enterprises; and creating robust and thriving employment
centers. The Nalley Valley area is housing many other marijuana businesses and this is
facilitating the growth of an industrial center that provides opportunities for economic
development and job growth.

The proposal is beneficial to the general public as it facilitates specific goals of the
Comprehensive Plan and does so without negative impact to the community.

10. On December 8, 2016, the Director issued a Decision denying the applicants request for a
variance concluding that [rving Park was both a park and playground and that as a
playground, the City did not have the authority to grant a variance to the 1,000 foot
separation distance between a marijuana production/processing facility and a playground.
The Decision did not provide further consideration of the substance of the applicant’s
request. The applicant appealed the Decision of the Director to the Hearing Examiner. The
Hearing Examiner issued an Order that indicated Irving Park is a public park but not a
playground under current governing regulations and remanded the case to the Director for
further consideration of the substance of the variance request.

Notification and Comments:

11. The application was determined to be complete on August 15, 2016. Written notice of the
application was mailed to owners of property within 100 feet of the site as indicated by the
Pierce County Assessor/Treasurer’s records, the neighborhood council, and qualified
neighborhood groups, allowing for 14 days of comment period. Public notice was posted on
the site within seven days of the start of the comment period.

12. Two public comment letters were received in opposition to the proposed variance. In
summary, the Director understands the concerns to be as follows:

The processing plant would be within 1,000 feet of Irving Park, a neighborhood park that
includes a playground and other amenities for the enjoyment of the public.

The ownership of the park by Metro Parks of Tacoma is a governmental agency with an
elected board and executive and therefore the public park/playground meets the
requirements of WAC 314-55-010 as a playground and park.

Variance Decision on Remand
LU16-0195

Page 4



e Even though Irving Park is on a bluff, children could climb the fence and explore the area

outside the park. Parks need to be safe areas for children to play with no drugs nearby.

e Marijuana processing should only be in heavy industrial sites. Approval of this request
would set a precedent for similar requests.

13. The public comments were provided to applicant on October 3, 2016. In summary, the

Director understand the applicant’s response to be as follows:

e [rving Park is not owned by a governmental agency within the definition of playground in
the WAC. Therefore, while it qualifies as a park, it does not meet the definition of a
playground under the WAC.

e There is no credible evidence that a nondescript marijuana processing facility within an
industrial zone would jeopardize the safely or welfare of children even if it were in closer

proximity to a park.

e Children should be protected from exposure to drugs. That concern could be addressed
if the variance was conditioned that the building not be allowed external markings or
signs that associate it with marijuana production and not emit identifying odors. This
would prevent any children who explored the steep bank to the industrial area below
from knowing what the building was used for.

e The site is in an industrial area and should be allowed to house a viable economic use.

Additional Requlations and Policies:

14.

15,

18.

17.

18.

TMC Section 13.06.400.C.5 allows for marijuana production and processing within the “M-1"
Light Industrial District, subject to additional requirements contained in Section 13.06.565.

TMC Section 13.06.565 contains the regulations pertaining to the establishment of
marijuana uses including signage standards and standards to control odors. It also includes
the intent of marijuana regulation, stating in part:

It is the intent of these regulations to ensure that such state-licensed uses are
located and developed in a manner that is consistent with the desired character and
standards of this community and its neighborhoods, minimizes potential
incompatibilities and impacts, and protects the public health, safety and general
welfare of the citizens of Tacoma. Recognizing the voter-approved right to establish
certain types of marijuana businesses, it is also the intent of these regulations to
provide reasonable access to mitigate the illicit marijuana market and the legal and
personal risks and community impacts associated with it.

TMC Section 13.06.565.C.1 indicates that Marijuana uses (marijuana producer, marijuana
processor, marijuana researcher, and marijuana retailer) shall only be permitted as allowed
under RCW 69.50 and WAC 314-55.

TMC Section 13.06.565.C.11 includes the location requirements for marijuana uses
including the following:

d. Marijuana producer, processor and researcher uses shall not be allowed to locate within
1,000 feet of public parks, recreation centers or facilities, libraries, child care centers,
game arcades, and public transit centers. For purposes of this standard, these uses are as
defined in WAC 314-55.

WAC 314-55-010 includes the following definitions for playground:
"Playground" means a public outdoor recreation area for children, usually equipped with

Variance Decision on Remand
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swings, slides, and other playground equipment, owned and/or managed by a city, county,
state, or federal government.

19. TMC Section 13.06.645.B.1.b includes the criteria required for approval of variance to
development regulations such as buffer or setback distance.

20. The Comprehensive Plan, which sets forth policy regarding development in the City of
Tacoma, provides the following policy guidance relative to industrial development:

GOAL DD-9 | Support development patterns that result in compatible and graceful
transitions between differing densities, intensities and activities.

Policy DD-8.5 Protect non-industrial zoned parcels from the adverse impacts of activities on
industrial zoned parcels.

Policy DD-9.6 Buffer between designhated Manufacturing/Industrial Centers and adjacent
residential or mixed-use areas to protect both the viability of long-term industrial operations
and the livability of adjacent areas.

CONCLUSIONS®

1. As the Hearing Examiner has determined that Irving Park does not meet the definition of a
playground, but does meet the definition of a park, then evaluation of the variance request
against the criteria identified in TMC 13.06.645.B.1 is made as follows:

a. The restrictive effect of the specific zoning regulation construed literally as to the specific
property is unreasonable due to unique conditions relating to the specific property, and
which do not result from the actions of the applicant, such as: parcel size; parcel shape;
topography; location; documentation of a public action, such as a street widening;
proximity to a critical area; location of an easement; or character of surrounding uses.

The site is located at the edge of the Nalley Valley, at the bottom of a steep topographic
decline. There is an elevation difference of approximately 90 feet between the site and
Irving Park and the slope between the site and park is undeveloped and heavily wooded.
In addition, there is no direct street or pedestrian connectivity between the site and the
Park. The shortest route between the site and the park is approximately 1,875 lineal feet,
substantially greater than the code required 1,000 foot buffer distance. The Director
concludes that these are unique conditions related to the property that make the
restrictive effect of the zoning regulation unreasonable. See Attachments “A” and “B”;
Exhibit “A”; Findings 1-10 and 17.

b. The requested variance does not go beyond the minimum necessary to afford relief from
the specific hardship affecting the site

The variance does not go beyond the minimum necessary to afford relief from the
hardships affecting the site since the request is for only the amount of reduction needed
to allow the marijuana use. See Attachment “A”; Exhibit “A”; Findings 1-2 and 7.

¢. The grant of the variance would allow a reasonable use of the property and/or allow a
more environmentally sensitive site and structure design to be achieved than would

: Conclusions are based upon the applicable criteria and standards set forth in the TMC, the policies of the Comprehensive Plan,
and the Attachments and Exhibits listed herein. Any conclusion of law hereinafter stated which may be deemed a finding of fact
herein is hereby adopted as such.
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otherwise be permitted by strict application of the regulation, but would not constitute a
grant of special privilege not enjoyed by other properties in the area

The grant of the variance will allow a reasonable use of the site since marijuana
production and processing are allowed uses in the “M-1" Light Industrial zone district and
the topography, vegetation and street/pedestrian connectivity provide an alternative
buffer between the use and nearby park. The Director concludes that the granting of the
variance would not constitute a grant of special privilege not enjoyed by other properties
in the area, since other properties could be granted similar relief if they could
demonstrate similar circumstances, and other marijuana uses do, in fact, exist in the
Nalley Valley. See Attachment “A” and “B”; Exhibit “A”; Findings 1-10, 14 and15

d. The grant of the variance will not be materially detrimental or contrary to the
Comprehensive Plan and will not adversely affect the character of the neighborhood and
the rights of neighboring property owners.

The site is located in the Nalley Valley, an area historically and currently used for light
and heavy industry. It is in an industrial zone district and further protected as an
industrial area under the South Tacoma Manufacturing /Industrial Overlay District. It is
surrounded by other light and heavy manufacturing facilities. The site is separated from
residential and park uses to the north and northwest by a 90 foot topographic change
and by the undeveloped and heavily vegetated nature of the hillside as it rises out of the
valley. In addition, there is no direct pedestrian or vehicle connectivity between the site
and park and residential uses to the north. The hillside creates a visual and physical
barrier between the industrial and park use. The Director would also note that the
specific code provisions of TMC 13.06.565 will apply, including sections pertaining to the
control of odors and signage standards. Therefore, the Director concludes that the
reduction in separation distance between the proposed marijuana production and
processing use and Irving Park will not be contrary to the Comprehensive Plan or
adversely affect the character of the neighborhood or rights of neighboring property
owners. See Attachment “A” and “B”; Exhibit “A”; Findings 1-20.

e. The grant of the variance will not cause a substantial detrimental effect to the public
interest

The proposal is consistent with the Comprehensive Plan and will not have a detrimental
effect on neighboring properties. Therefore, it will not cause a substantial detrimental
effect to the public interest.

f. Standard corporate design and/or increased development costs are not cause for
variance.

No information has been submitted to indicate that standardized corporate design and/or
increased development costs were cause for the variance request.

DECISION

Based upon the above findings and conclusions, the requested Variance is Approved.

ORDERED this _ 29" day of March, 2017.

Variance Decision on Remand
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' Petel Huﬁlrﬁ\%n
Director, Planniﬂ%‘a@ evelopment
J i

Services Degpartment

FULL DECISION TRANSMITTED by first class mail and electronic mail to:

Timothy Gosselin, 3511 N Union Ave, Tacoma, WA 98407
Venus Dergan; vadergan@yahoo.com
Heidi White; batimaidn3@aol.com

SUMMARY OF DECISION TRANSMITTED by first class or electronic mail to the following:

All property owners within 100 feet of the subject site

Central Neighborhood Council

Metropolitan Park District, Doug Frasier (DougF@tacomaparks.com)

Neighborhood Planning Team Members: Brian Boudet, lan Munce, and Carol Wolfe

APPEAL PROCEDURES

Any request for RECONSIDERATION and/or any APPEALS must be submitted in the
applicable manner as outlined below on or before April 12, 2017.

RECONSIDERATION:

Any person having standing under the ordinance governing this application and feeling that the
decision of the Director is based on errors of procedure or fact may make a written request for
review by the Director within fourteen (14) days of the issuance of the written order. This
request shall set forth the alleged errors, and the Director may, after further review, take such
further actions as deemed proper, and may render a revised decision. A request for
RECONSIDERATION of the Director's decision in this matter must be filed in writing to the staff
contact listed on the first page of this document.

APPEAL TO HEARING EXAMINER:

Any decision of the Director may be appealed by any aggrieved person or entity as defined in
Section 13.05.050 of the Tacoma Municipal Code, within fourteen (14) days of the issuance of
this decision, or within seven (7) days of the date of issuance of the Director's decision on a
reconsideration, to appeal the decision to the Hearing Examiner.

An appeal to the Hearing Examiner is initiated by filing a Notice of Appeal accompanied by the
required filing fee of $325.26. Filing of the appeal shall not be complete until both the Notice of
Appeal and required filing fee has been received. THE FEE SHALL BE REFUNDED TO THE
APPELLANT SHOULD THE APPELLANT PREVAIL. (Pursuant to Section 2.09.020 of the
Tacoma Municipal Code, fees for appeals shall be waived for qualifying senior citizens and
persons who are permanently handicapped who are eligible for tax exemption because of
financial status.)

The Notice of Appeal must be submitted in writing to the Hearing Examiner's Office, Seventh
Floor, Tacoma Municipal Building, and shall contain the following:
(1) A brief statement showing how the appellant is aggrieved or adversely affected.
(2) A statement of the grounds for the appeal, explaining why the appellant believes the
administrative decision is wrong.
(3) The requested relief, such as reversal or modification of the decision.
(4) The signature, mailing address and telephone number of the appellant and any
representative of the appellant.

Variance Decision on Remand
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City ol Tacoma Allowed Marijuana Zoning Map

http://wspdsmap.ci.tacoma.wa.us/website/PDS/MJ/
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City of Tacoma Zoning Map

hitp://wspdsmap.ci.lacoma.wa.us/website/PDS/Zoning/
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- Seale: 1/4"

Site Plan: 2733 So. Ash St.. Tacoma
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LOOKING NORTH FROM THE SITE AT VEGETATED HILLSIDE
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