TACOMA
PERMITS:

CITY OF TACOMA

Planning & Development Services Department
747 Market St, Room 345 | Tacoma, WA 98402

NOTICE OF
DECISION

Date of Decision: 7/14/2017
Appeal Period Ends: 7/28/2017

Decision Final: 7/31/2017

Decision: Denied

Alex Trautt
1517 S Tacoma way
Tacoma, WA 98409

Applicant:

Location: 1517 S. Tacoma Way

Parcel: 7105000340
Application No.:  LU17-0052

Proposal: A variance to allow marijuana producer/processor
to be located within 1,000 feet of a park. The proposed marijuana

use would be located approximately 750 feet from The Sawyer Tot
Lot. The code requires that marijuana produces/ processors be
located more than 1,000 from public parks.

For further information regarding the proposal, log onto the website at
tacomapermits.org and select "Public Notices". The case file may be
viewed in Planning and Development Services, 747 Market Street, Rm 345.

Reconsideration: Any person having standing may request
reconsideration of the Director's decision, based upon errors of
procedure or fact, but submitting a request in writing to Planning and
Development Services at the address below.

Appeal to Hearing Examiner: Any aggrieved person or entity may
appeal to the Hearing Examiner by filing a written Notice of Appeal and
submitting the filing fee of $332.46 to hearing Examiner Office (747
Market St., Room 720) which contains the following:
* A brief statement showing how the appelland is aggrieved or adversely
affected.
¢ A statement of the grounds for the appeal, explaining why the appellant
believes the administrative decision is wrong.
¢ The request of relief, such as reversal or modificatoin of the decision.
* The signature, mailing address and telephone number of the appellant

and any representative of the appellant.

The fee shall be refunded to the appellant should the appellant prevail.

Staff Contact:

Lisa Spadoni, Principal Planner, 747 Market St, Room 345, (253) 591-5281, Ispadoni@cityoftacoma.org

Environmental Review: Per SEPA, WAC 197-11-800 and TMC Chapter 13.12, the Environmental Official has reviewed this project and

determined the project is exempt from SEPA provisions.

To request this information in an alternative format, please contact Planning and Development Services by phone
at (voice) 2563-591-5030. TTY or STS users please dial 711 to connect to Washington Relay Services
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Report and Decision

VARIANCE PERMIT FILE NO.: LU17-0052
APPLICATION FOR:

Applicant/Owner:

Alex Trautt (applicant) and David Sizemore (owner)
1517 S. Tacoma Way

Tacoma, WA 98409

SUMMARY OF REQUEST:

A variance request to allow a marijuana producer/processor to be located within 1,000 feet of a
park. The proposed marijuana use would be located approximately 750 feet from The Sawyer
Tot Lot. The site is located in the “M-2 STGPD-ST-M/IC” Heavy Industrial, South Tacoma
Ground Water Protection District and South Tacoma Manufacturing/Industrial Center.

LOCATION:
1517 S. Tacoma Way; Parcel No.: 7105000340

SUMMARY OF DECISION:
The request for a variance is Denied.

Notes:

The appeal period on this decision closes July 28, 2017, and the effective date of this decision
is the following business day, provided no requests for reconsideration or appeals are timely
filed as identified in APPEAL PROCEDURES of this report and decision.

The Director has jurisdiction in this matter per TMC 13.05.030. The applicant bears the burden
of proof to demonstrate the proposal is consistent with the provisions of the TMC, the applicable
provisions and policies of the City’s Comprehensive Plan, and other applicable ordinances of
the City.

FOR ADDITIONAL INFORMATION CONCERNING THIS LAND USE PERMIT PLEASE
CONTACT:

Lisa Spadoni
Planning and Development Services Department
747 Market Street, Room 345, Tacoma, WA 98402
253-591-5281 or Ispadoni@cityoftacoma.org



SUMMARY OF RECORD

The following attachments and exhibits constitute the administrative record:

Attachments:

Attachment “A”.  Vicinity maps
Attachment “B”:  Photographs of the site, the intervening development and the Tot Lot

Exhibits':

Exhibit “A”.  Applicant’s Justification for the Variance

Exhibit “B”. Public Comments

Exhibit “C”: Applicant’s response to Public Comments

Exhibit “D”; Director’s Decision and Hearing Examiner Order for file LU16-0195
Exhibit “E”: Planning Commission Agenda ltem D-3 from June 21, 2017

FINDINGS
Proposal:
1. The applicant requests a variance to allow a marijuana producer/processor to be located

within 1,000 feet of a park. The proposed marijuana use would be located approximately
750 feet from The Sawyer Tot Lot, a park owned by the Metropolitan Parks District of
Tacoma. The Tacoma Municipal Code (TMC) requires that marijuana producers/processors
be located more than 1,000 feet from public parks and other stated uses.

Project Site:

2.

The site is located at 1517 S Tacoma Way, within the “M-2 STGPD-ST-M/IC” Heavy
Industrial, South Tacoma Ground Water Protection District and South Tacoma
Manufacturing/Industrial Center. The site is approximately 0.75 acres. Two buildings are
located on site. One is approximately 3,500 sq. ft. and the other is approximately 24,000 sq.
ft.

The site is relatively flat with a slight downward grade from south to north and has frontage
on S. Tacoma Way to the south and Sawyer Street to the west.

The Sawyer Tot Lot is located to the south of the subject site in and R-2 SRD Single-family
Special Review District. The Tot Lot is developed with a playground with play structures,
benches picnic tables, basketball hoop and lawn. It is owned by the Metropolitan Parks
District of Tacoma.

Surrounding Area:

5.

The larger area is generally known as the Nalley Valley, a low, flat area historically and
currently used and zoned as a manufacturing/ industrial area. The Nalley Valley in this area
is generally zoned “M-2” Heavy Industrial at the lowest point of the valley and zoned “M-1"
Light Industrial on the north and south sides of the valley as it begins to slope upward. The
steeper slopes and areas at the top of slopes are generally zoned residential.

The properties immediately surrounding the subject site are developed with light and heavy
industrial warehouse and manufacturing businesses and are also located in the “M-2
STGPD-ST-M/IC” Districts and Overlay. The properties across S. Tacoma Way to the south

i All Exhibits are contained within associated file of the Planning and Development Services Department. They are referenced and
incorporated herein as though fully set forth.
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are located in the “M-1" Light Industrial District and the “STGPD-ST-M/IC” District and
Overlay. However, this area is developed with Interstate 5, a multi-lane highway.

7. Across S. Tacoma Way to the south of the site, the valley begins to slope steeply upward.
The northern edge of Interstate 5 is approximately 30 — 40 feet higher in elevation than the
subject site. The southern lanes (westbound traffic) are approximately 50 feet higher in
elevation than the subject site.

8. Interstate 5 and associated on/off ramps contains approximately 12 lanes of traffic and is
approximately 300 feet wide in this area.

9. To the south of Interstate 5, the elevation continues to rise by approximately 30 feet and
generally levels off at S. Wright Avenue and the residential district at the top of the Nalley
Valley. This area is developed predominately with single-family homes and the Sawyer Tot
Lot is located in the residential neighborhood.

10. Sawyer Tot Lot is at an elevation approximately 80 feet higher than the subject site.

11. There is no direct vehicle or pedestrian connection between The Sawyer Tot Lot and the
subject site. The shortest walking or driving route is approximately 3,020 feet (0.57 miles)
along Sawyer Street, S. 38th Street, S. M Street and S. Tacoma Way.

Additional Information:

12. The applicant’s justification for the variance application is marked as an Exhibit to this report
and decision. In summary, the applicant states the following:

e The Sawyer Tot Lot is owned and operated by Metro Parks and is not owned by a city,
county, state or federal government and is, therefore, a public park.

e The buffer reduction requested will not result in a buffer less than 100 feet as allowed
per RCW 69.50.331(8)a.

e Per TMC 13.06.565.C.11.d, the 1,000 foot buffer is to shield marijuana exposure. The
intent of the regulation will still be served due to the visual obstructions, obstacles and
extreme physical boundaries between the site and the park.

e The Tot Lot and the site are separated by overwhelming obstacles. The character of the
neighborhood will not be affected due to the interstate separating the locations.

e The site is current located in area with approximately 22 parcels approved for marijuana
producers/processors, within a 900 foot radius and as close as 150 feet north and 300
feet west. Therefore, the variance request will not cause a substantial detrimental effect
to the public interest.

13. On December 8, 20186, the Director issued a Decision denying a similar request for a
variance concluding that the park in that case was both a park and playground and that as a
playground, the City did not have the authority to grant a variance to the 1,000 foot
separation distance between a marijuana production/processing facility and a playground
(LU16-0195). The applicant for that variance appealed the Decision of the Director to the
Hearing Examiner. The Hearing Examiner issued an Order that indicated that the park met
the definition of a public park but did not meet the definition of a playground since it was not
owned by a city, county or federal government. The Hearing Examiner indicated that either
the local code or the state code could be amended if the intention was to include facilities
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owned by a Metropolitan Park District in the definition of a playground?.

14. On June 6, 2017, The City Council adopted Resolution No. 39742, requesting the Planning
Commission to consider amending the Tacoma Municipal Code, relating to zoning of the
marijuana uses by adding local definitions of “Playground” and “Recreation center or facility”
in order to protect Metro parks Tacoma-owned playgrounds and recreation centers to the
level intended by the state, but not currently covered by state definitions.

15. On June 21, 2017, the Planning Commission reviewed the Council’s request and
background information including a project schedule indicating proposed adoption of the
definition changes in August of 2017°,

Notification and Comments:

16. The application was determined to be complete on March 17, 2017. Written notice of the
application was mailed to owners of property within 100 feet of the site as indicated by the
Pierce County Assessor/Treasurer's records, the neighborhood council, and qualified
neighborhood groups, allowing for 14 days of comment period. Public notice was posted on
the site within seven days of the start of the comment period.

17. Three public comment letters were received, one in support and two in opposition to the
proposed variance. In summary, the Director understands the concerns to be as follows:

e Itis morally and ethically unacceptable for the City to allow marijuana businesses near
public parks and playgrounds. Advertising near youth and families to encourage use of
marijuana near parks where children play is inexcusable. The ordinances in place should
be followed and the application denied.

e Approval of the variance could set precedence for other people.
The Director understands the letter in support to be summarized as follows:

e The proposed marijuana production plant would be operating in an already industrialized
area with other facilities located between the proposed use and the park.

18. The public comments were provided to applicant on May 2, 2017. In summary, the Director
understand the applicant’s response to be as follows:

e The applicant has no intention of disrupting or changing the family neighborhood
dynamic where the tot lot is located as the proposed site and tot lot are separated by
Interstate 5. .

Additional Regulations and Policies:

19. TMC Section 13.06.400.C.5 allows for marijuana production and processing within the “M-2"
Heavy Industrial District, subject to additional requirements contained in Section 13.06.565.

20. TMC Section 13.06.565 contains the regulations pertaining to the establishment of
marijuana uses including signage standards and standards to control odors. It also includes
the intent of marijuana regulation, stating in part:

It is the intent of these regulations to ensure that such state-licensed uses are located and

: The Hearing Examiner Order and Director Decision for file #LU16-0195 is included as an Exhibit.

s The Planning Commission Agenda Item is included as an Exhibit to this Decision and includes the City Council Resolution and
project schedule.
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21.

22.

23,

24.

25.

developed in a manner that is consistent with the desired character and standards of this
community and its neighborhoods, minimizes potential incompatibilities and impacts, and
protects the public health, safety and general welfare of the citizens of Tacoma. Recognizing
the voter-approved right to establish certain types of marijuana businesses, it is also the
intent of these regulations to provide reasonable access to mitigate the illicit marijuana
market and the legal and personal risks and community impacts associated with it.

TMC Section 13.06.565.C.1 indicates that Marijuana uses (marijuana producer, marijuana
processor, marijuana researcher, and marijuana retailer) shall only be permitted as allowed
under RCW 69.50 and WAC 314-55.

TMC Section 13.06.565.C.11 includes the location requirements for marijuana uses
including the following:

d. Marijuana producer, processor and researcher uses shall not be allowed to locate within
1,000 feet of public parks, recreation centers or facilities, libraries, child care centers,
game arcades, and public transit centers. For purposes of this standard, these uses are as
defined in WAC 314-55.

WAC 314-55-010 includes the following definitions for public park and playground:

"Public park" means an area of land for the enjoyment of the public, having facilities for rest
and/or recreation, such as a baseball diamond or basketball court, owned and/or managed
by a city, county, state, federal government, or metropolitan park district. Public park does
not include trails.

"Playground" means a public outdoor recreation area for children, usually equipped with
swings, slides, and other playground equipment, owned and/or managed by a city, county,
state, or federal government.

WAC 314-55-050 includes reasons why the Washington State Liquor and Cannabis Board
(WSLCB) may deny a marijuana license application. Reasons include in part:

(10) The WSLCB shall not issue a new marijuana license if the proposed licensed business
is within one thousand feet of the perimeter of the grounds of any of the following entities.
The distance shall be measured as the shortest straight line distance from the property line
of the proposed building/business location to the property line of the entities listed below:

(a) Elementary or secondary school,

(b) Playground;

(c) Recreation center or facility;

(d) Child care center;

(e) Public park;

(f) Public transit center;

(9) Library; or

(h) Any game arcade (where admission is not restricted to persons age twenty-one or

older).

(11) A city or county may by local ordinance permit the licensing of marijuana businesses
within one thousand feet but not less than one hundred feet of the facilities listed in
subsection (10) of this section except elementary and secondary schools, and playgrounds.

If a licensee applies for a marijuana license at a location less than one thousand feet of
a recreation center or facility, child care center, public park, public transit center, library, or
game arcade, the licensee must provide the WSLCB with a copy of the local ordinance that
describes the distance required by the city or county the facility will be located.

TMC Section 13.06.645.B.1.b includes the criteria required for approval of a variance to
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26.

development regulations such as buffer or setback distance.

The Comprehensive Plan, which sets forth policy regarding development in the City of
Tacoma, provides the following policy guidance relative to industrial development:

GOAL DD-9 | Support development patterns that result in compatible and graceful
transitions between differing densities, intensities and activities.

Policy DD-9.5 Protect non-industrial zoned parcels from the adverse impacts of activities on
industrial zoned parcels.

Policy DD-9.6 Buffer between designated Manufacturing/Industrial Centers and adjacent
residential or mixed-use areas to protect both the viability of long-term industrial operations
and the livability of adjacent areas.

CONCLUSIONS*

It has come to the Director’s attention that based on WAC 314-55-050(11), the method for
local jurisdictions to reduce the required buffer distance between marijuana uses and public
parks is through local ordinance, not through the variance process. The local ordinance
process would apply to sites across the City regardless of specific circumstances
surrounding individual sites. The Director concludes that it would be inappropriate to
approve a variance since it is outside of the process prescribed by state law for reducing
buffer distances.

See Exhibit “D” and Finding 24.

Based on information provided through processing of variance request LU16-0195 and City
Council Resolution No. 39742, the Director understands that it is both the State and City’s
intent to include playgrounds owned the Metropolitan Park District of Tacoma in the
definition of “playground” in both the WAC and TMC definitions and that the City is moving
forward with revising the TMC to this effect. Since WAC 314-55-050 does not allow a
marijuana license to be issued within 1,000 feet of a playground and does not allow a local
jurisdiction to reduce this distance, the Director concludes that it would be contrary to the
City Council direction and intent of the State law to approve a variance to reduce the buffer
distance.

See Exhibit “D” and Findings 13-15, 21-24.

Based on Conclusions 1 and 2, analyses of the proposal against the variance criteria
identified in TMC 13.06.645.B.1 will not result in a determination of approval. However,
regarding those criteria, the Director concludes as follows:

a. The restrictive effect of the specific zoning regulation construed literally as to the specific
property is unreasonable due to unique conditions relating to the specific property, and
which do not result from the actions of the applicant, such as: parcel size; parcel shape;
topography; location; documentation of a public action, such as a street widening;
proximity to a critical area; location of an easement; or character of surrounding uses.

The site is located at the edge of the Nalley Valley, at the bottom of a steep topographic
decline. There is an elevation difference of approximately 80 feet between the site and
the Tot Lot and the slope between the site and park is developed with Interstate 5. In

9 Conclusions are based upon the applicable criteria and standards set forth in the TMC, the policies of the Comprehensive Plan,
and the Attachments and Exhibits listed herein. Any conclusion of law hereinafter stated which may be deemed a finding of fact
herein is hereby adopted as such.
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addition, there is no direct street or pedestrian connectivity between the site and the
Park. The Director concludes that these are unique conditions related to the property.
See Attachments “A” and “B”; Exhibit “A”; Findings 1-12 and 25.

The requested variance does not go beyond the minimum necessary to afford relief from
the specific hardship affecting the site

The variance would not go beyond the minimum necessary to afford relief from the
hardships affecting the site since the request is for only the amount of reduction needed
to allow the marijuana use. See Attachment “A”; Exhibit “A”; Finding 1.

The grant of the variance would allow a reasonable use of the property and/or allow a
more environmentally sensitive site and structure design to be achieved than would
otherwise be permitted by strict application of the regulation, but would not constitute a
grant of special privilege not enjoyed by other properties in the area

The grant of the variance would allow a reasonable use of the site since marijuana
production and processing are allowed uses in the “M-2" Heavy Industrial zone district
and the topography, highway and street/pedestrian connectivity provide an alternative
buffer between the use and nearby park. The granting of the variance would not
constitute a grant of special privilege not enjoyed by other properties in the area, since
other properties could be granted similar relief if they could demonstrate similar
circumstances. See Attachment “A” and “B”; Exhibit “A”; Findings 1-12, 19 and 20.

The grant of the variance will not be materially detrimental or contrary to the
Comprehensive Plan and will not adversely affect the character of the neighborhood and
the rights of neighboring property owners.

The site is located in the Nalley Valley, an area historically and currently used for light
and heavy industry. It is in an industrial zone district and further protected as an
industrial area under the South Tacoma Manufacturing /Industrial Overlay District. It is
surrounded by other light and heavy manufacturing facilities. The site is separated from
residential and park uses by an 80 foot topographic change and by Interstate 5. In
addition, there is no direct pedestrian or vehicle connectivity between the site and park
and residential uses to the south. The hillside and Interstate create a visual and physical
barrier between the industrial and park use. Therefore, the Director concludes that the
reduction in separation distance between the proposed marijuana production and
processing use and Sawyer Tot Lot would not affect the character of the neighborhood
or rights of neighboring property owners. See Attachment “A” and “B”; Exhibit “A”;
Findings 1-12, 17, 18.

The grant of the variance will not cause a substantial detrimental effect to the public
interest

The public interest is determined by multiple plans and laws including State laws and
codes, and City plans and codes. It is clear to the Director that the State and City
intended to include playgrounds owned by Metro Parks of Tacoma in the definition of
“playgrounds” under WAC 314-55 and the City intends to revise its definition accordingly
by August of 2017. This shows clear intent that the buffer around playgrounds is not
meant to be reduced regardless of ownership. The Director concludes that these codes
and laws are meant to reflect the public interest. Therefore, the Director concludes that
the proposal would cause a detrimental effect on the public interest.

See Exhibits “D” and “E”; Findings 13-15, 23, 24.
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f.  Standard corporate design and/or increased development costs are not cause for
variance.

No information has been submitted to indicate that standardized corporate design and/or
increased development costs were cause for the variance request.

DECISION
Based upon the above findings and conclu$ions, 'fh‘>requested Variance is Denied.

uffthan
Director, Planningand Dguelopment
Services artment

FULL DECISION TRANSMITTED by first class mail and electronic mail to:

Alex Trautt and David Sizemore, 1517 S. Tacoma Way, Tacoma, WA 98409
Robert Bearden, 5311 S. Pine Street, Tacoma, VWA 98409

Venus Dergan; vadergan@yahoo.com

Heidi White; batimaidn3@aol.com

SUMMARY OF DECISION TRANSMITTED by first class or electronic mail to the following:

All property owners within 100 feet of the subject site

South Tacoma Neighborhood Council

Metropolitan Park District, Doug Frasier (DougF@tacomaparks.com)

Neighborhood Planning Team Members: Brian Boudet, lan Munce, and Carol Wolfe
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APPEAL PROCEDURES

Any request for RECONSIDERATION and/or any APPEALS must be submitted in the
applicable manner as outlined below on or before July 28, 2017.

RECONSIDERATION:

Any person having standing under the ordinance governing this application and feeling that the
decision of the Director is based on errors of procedure or fact may make a written request for
review by the Director within fourteen (14) days of the issuance of the written order. This
request shall set forth the alleged errors, and the Director may, after further review, take such
further actions as deemed proper, and may render a revised decision. A request for
RECONSIDERATION of the Director’s decision in this matter must be filed in writing to the staff
contact listed on the first page of this document.

APPEAL TO HEARING EXAMINER:

Any decision of the Director may be appealed by any aggrieved person or entity as defined in
Section 13.05.050 of the Tacoma Municipal Code, within fourteen (14) days of the issuance of
this decision, or within seven (7) days of the date of issuance of the Director's decision on a
reconsideration, to appeal the decision to the Hearing Examiner.

An appeal to the Hearing Examiner is initiated by filing a Notice of Appeal accompanied by the
required filing fee of $332.46. Filing of the appeal shall not be complete until both the Notice of
Appeal and required filing fee has been received. THE FEE SHALL BE REFUNDED TO THE
APPELLANT SHOULD THE APPELLANT PREVAIL. (Pursuant to Section 2.09.020 of the
Tacoma Municipal Code, fees for appeals shall be waived for qualifying senior citizens and
persons who are permanently handicapped who are eligible for tax exemption because of
financial status.)

The Notice of Appeal must be submitted in writing to the Hearing Examiner's Office, Seventh
Floor, Tacoma Municipal Building, and shall contain the following:
(1) A brief statement showing how the appellant is aggrieved or adversely affected.
(2) A statement of the grounds for the appeal, explaining why the appellant believes the
administrative decision is wrong.
(3) The requested relief, such as reversal or modification of the decision.
(4) The signature, mailing address and telephone number of the appellant and any
representative of the appellant.
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